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Dear Ms, Mongé: ‘ _ _
We write in ré 66 {0 thg July 22, 2009; iettcr from the Mimstzy of Justice enciosmg
the mquest of Judge B o asco Nufiez, signed May 6, 2009, relating: fo his inquities into

- allegations of erimes_;ébalns pro

fed
Judge Velasco's reg

fons durmg an ae f:d;.conﬂlci We undarstand tmm_

1y _‘ above-liste rsons anﬁ thmr Iagai counsel.and
g ques in violation of international conventions in force.

at the complaint further alleges that U.S. government personnel
basis 1o conduct i interrogations nsing: thesa illegal techniques upon
1 Al Qaeda and the Taliban. In the request, Judge
her any U.S. authority has instituted investigations or
setibed in the abovewreferencﬁd <conplaint; and, if so,

ninistx judicial) that has dealt or is dealing with such matters

The request further notes that if the facts are currently: being investigated by .S, authotities, that
the referenced compim nt will be ser ,to_the United States in order that the facts reported. thersin
may be. mvestigated by the Um;ed States '

We havc alsa ’beﬁn ad' ;ised
used the memoranda &5 4 legal
parsons suspected of tmg in nce:t ;

the speciﬁc authority ( mx

...... to provide information responsive to Judge Velasco’s request, as
well as clarification re ardmg certain statements made in the request. In summary, the. :
government of the United States, 1 in vardous fora, has undertaken numerous actions relating both
to 1) the alleged mistreatment; -de_t,amees atissue in the complaint; and 2) legal advice provided
inrelation to the treatment of de:amees These actions are deseribed with greater speciﬁcuy

Th:s submxssm 268




A
%

‘ L . 0 s AN .
o L. . - . L .- . E ‘i . . v -
T LT T Iere /RSy T - SO, b A - oS W u&m&m Lo B ~ YY) el S IR B L .

below. In light of.zh;:%e investigations by the United States into matters that are the subject of the
above-referenced complaint, and the United States clear jurisdiction over any such allegations,
the United States requests that the complaint be sent to-the United States for further review and
investigation, as app%e;fnate by United States autthorities. '

A, Providing legal advice for use in detainee interrogations

... Jay Bybee and|John Yoo both served in the Department of Justice’s Officeof Legal .
"Counsel (@Iﬁ(’i‘)"Hﬁﬁﬁ%ﬁd;z&ghﬁiﬁiﬁmﬁﬁﬁ of Président Bush, The Office of Professional ~~ 7
Responsibility (OPR) of the U.S. Department of Justice, which is responsible for investigating
allegations of misconduct involving Department of Justice attomeys relating to the exercise of
their authority, including their authority to provide legal advice, conducted an extensive
investigation into Messrs, Bybee and Yoo’s preparation of legal memoranda relating to the
interrogation of detainees. OPR issued a detailed report of its findings. Thereafter, in. 8.69-page
decision issued on Janpary 5, 2010, Associate Deputy Attorney. General David Margolis found
that, although Bybee égd‘fﬁ;‘omﬂy have exercised poor judgment, by engaged inno -

miscondugt in violation of applicable ethical or legal norms, and thug a referral by the

Department of Justice for apj isciplinary action by atiorney licensing authorities was

not warranted. - A copy of randum (a8 well as the recommendation of OPR

and other related doe Department of Justice to:the United States House of
- Representatives can i/(judiclary.house.gov/issues/issues. OPRReporthtml. Inlight of
“this. conolusion, there exis asis for criminal progecution of Yoo or Bybee, In addition, the
Department of J ustissé;g& ided that it Is not appropriate 1o bring criminal cases with respect
to any. other eXecutive bran als, ineluding those named in the complaint, who acted in
reliance on these and relate - memoranda during the course of thelr involvement with the
policies and procedures for detention and interrogation.: See Attachment D below,

A
. With i‘ﬁga;;:i;tb'.;él legations of mistreatment of detainees-at issue inthe complaint , the
Department of Justice has successtully prosecuted two such instances of detaines abuse in

fedaral civilian court, and Department of-Justice prosecutors are currently examining other
allegations of abuse in various pending investigations and inquiries, as addressed below,

However, the bulk of the investigation and ptosecntion of allegations of mistreatment of _
detainees held in connection with counterterrorism operations; including administrative and

criminal inquiries and proceedings, have been cartled out by the Department of Defense and

other U.S, government ;gph_f;y@ngnts that have jurisdiction to carry out such actions. —

B.

In view of-the_hifead;!@.@ﬁnyagtig&iive'ai:t'ipns that have been taken to date with respect to
such allegations, and the fact that investigative and administrative actions of this type are often
treated, of necessity and in agcordance. with U.S. law and regulation, in a confidential manner, it

seribe comprehensively sach and every investigative action that

is not possible in this lefier ‘. .
has been undeﬂaken-bygthg- Inited -’St@tes. Howev et, the following paragraphs seek to provide an
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overview of a number of qu }udlenabwaotns that have been taken m,,:ietamee abuse cases. Tilﬁ
cases, which do not: xdiate: to the aforementioned adv:ce. iven-onyinlerrogation nmumghgyw%
there are eﬁ‘ectwejudimal pxe@esses undgr U S, my fo .a?idressing violations.

“Intwo cases, Iff S, f&derai prﬂseeutors %ﬁ&t@m}m_&d that cnmmal pmsecutions were

wai'f&nted for detameq relat, gmstreatmcm axi_

o e «Ea

contractor aceused of brutauy assaultmg a detaines: .,Afgham:stan in 2003 The CIA descr:b@d
his conduct as “uniawﬁ;l reprehensible, and nenthé‘ﬁﬂnﬂmm@d nor condoned by the Agency.”
The then Attorney ch;neml-—._stated that “the United: will not tolerate criminial acts of
- brutality and violence. against detainees,...” And 1.5, Attorney | Roted that the extraterritorial
jurisdiction exercised by the United. Staies is “[0)0t enly vital 1o ifvestigating and proseciting
terrorists, byt also it is: mstrumemai ity protecting the civil liberties-of those-on U.S, milltary
mstaiianens and dxplofna’uc m:stns ove:seas, regardless of their ﬁaﬁnna!ity » See press :relaasa
at http://www justico.gov 2004/ June/04 crm, i, 4.copy of which is annexed as
g ajury tnal,;Passaro was convicted of felony assault. On
August 10 2009 the. Umte;d States Court of Appeals for the Fourth Circuit upheld the
convigtion, holding thata Us. federal court hag jurisdiction over the trial of an American citizen
for mmmlttmg assanlts t1 on the premises of U,S.. military missions abroad. The full opinion of
the court is annexed a8 Atiachment B hereto, In Febrnary 2010, the U.S. Supreme Court refused
o bear an appeal by Passaro Passam was sentenced to 8 y&axs and 4 months in prison.

) The prosemtmn‘of ﬁon Ayala

- -Charges also. have bt:en%brought agamst Don Ayala. On February 3, 2009, Don Ayalg, a
1.8, contractor in Afglﬁanis tan, was-convicted.in. U.8. federal court of voluntary manslaughter in
the death of an individual whom he and U Q, so dders had deiamed See U.8. Attorney’s Office
I’rf:ss Release at {ip /S ww Ak g

The United Sta’t;es Attomey 8 Oﬁwe fot the Eastern District of Vrrgmia is iavesngaung
various allegations of abuse of detainges. Due to their pendmg status and legal IéSi!“ithOﬂS on
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the ,disclﬁasure,ofzinvéit,ig_atiy@ Eafaﬁpaﬁqn, including rules of grand jury secrecy,” our ability to
provide details of these matters is constrained by U.S. Jaw.

- On August 24;-26;99;: Attorney General Eric Holder antiounced that the Department of

Justice would conduct “a preliminary review into whether federal laws were violated in

- connection with the interrogation of specific detaifices at overseas locations.”  See
o 7 JiieEns ravrias fomasit e/ o i

- destruction of Central Intellige

the August

24, 2009, Statement, at http://www

7y DAL at Dip/(www.justive. gov/ag/spe s/2009/ag~-speech-090824 1. him]
copy of which is annexed as Attachment D

hetcto. As Aftoniey Gerieral Holder further

- explained, “[t]he Department [of Justice] regularly uses preliminary reviews fo gather
 information to determine whether thete is sufficient predication 1o warrant a full investigation of
amatier”  Id. Attorney General Holder-agsigned this review to Assistant United States Attorney

John Durham, a career prosecutor with the Depariment of Justice. The Attomey General stated
that Mr. Durham, “who has gssembled a strong investigative team ofexperienced professionals,
will fecommend to me whether there is suffloient predication for.a full investigation into whether
the law was violated in connection with the Interrogation of certain detainees.” Jd,

The assignment ofthe detaince abﬂswelat@d inquity to Assistant U.S. Attomey Durham

i

‘fepresented an expansion of Mr. Durtham’s authotity.. Assistant U.S, Attorney Durham was

General Michael Mukasey to inivestigate the
Struction of I Intelligence Agency (CIA) videotapes of certpin detainee interrogations.
M. Duthiam led a team of prosecutors and agents from the Federal Bureau of Investigation (FBI)

appointed in-January 2008 by then-Atto

ance Agency.

~ inconduoting an exhaustive investigation of the matter, and.in November 2010.determined that it

was not appropriate to. bring etiminal charges with regard.to the actual destruction of the tapes.
Assistant U.S. Attorney Durham and his team continue.fo review whether fideral laws were
violated in connection withithe interrogation of specific detainess. This review is ongoing, and

its details remain confidential, -

4. Investigations.and proccedings carried ont by other .8, gove

@) Aﬂiiﬂ?ﬂ-ﬁ';?’y the Department of Defense and other exécutive branch ageneiég

! A grand jury is composed of persons whom the 1.S. district court selects at random from the
residents of its distriot. | The grand jury is &n independent body that is empanelled and supervised
by the judicial branch 0f governnient, | After independently reviewing evidence presented to it by
the government, each sriember of the grand jury must determine if there is probable cause to
believe that a crirne has been committed and that the particular person or persons agcused
committed the crime. If the grand Jury atfirmatively votes that thers is probable cause to believe
that the person or persoits aceised committed the crime or crimes, the grand jury returns an

indictment. Pursuant fo Rule 6 ot the Federal Rules of Criminul Procedure, matters before a

grand jury are subject to strict secrecy rules.
i .
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As noted above, the bulk of detainess at issue in the complaint fall within the jurisdiction
of the Department of Defense, First, the Department of Defense’s longstanding policy is to
comply not only withithe law of war during all armed conflicts, however such conflicts are
characterized, but in- aii other mlhtary opefations. To that end, it is the Department of Defense’s

policy that any possible, suspected, or-alleged violation of the law of war, for which there is
credible information, committed by oragainst U8, gezsonne}, eNemy:persons, or any. other
individual I reported Dromﬁﬂygnxﬁigﬁm&m&hm opriate, reme
corrgctive action,

‘This policy: apphes t{: a]le;gatmns of mistreatment of detainees held in connect:on with
.eou:aterterronsm operations. - See Department | of Defense Directive 23 10 01E, 'Ike Department of
Dejénse Deramee Pragram,:f:? ' tember 5 2006, ava:lable at

1/- virg

. - The D a,ri:_ment ﬁf i)ef@nse has requued that,gll its detention operations
et a hngh standard of humane care and uustod z andits policy is 10 seek continually to exceed,
when posgible, international standards for-conditions of defention. The Depariment of Defense
_ does not toIerate the abuse ;)fd inees, and ¢ Wiegations are thoroughly investigated, and
: if allegations ate substantiated. Thete have been well
- - documen nces i ast whete Department of Defense policy was not followed, and
. service members have. bﬁ:en accountable for their aptions in those cases. The Department of
‘Defense has. initinted himdrcd t:t'invesngatxons and procnedings against personnel alleged to
~ have abused detamaes, including more than, 100 prosecutions undes the Uniform Code of
- Military Jusiice, as well as administrative proceedings resulimg in uofavorable diséhazges,

féffeature of pay, and. other p‘umt,tv' actm : See Revxew t_‘ :oD-I);rected Investigations of
eAbuse htnl. See also, for exampie,_

Detaines Abuse at hitpi//www.dodig.mil/fo/Ec
U.S..y. Graner, 69 MY, 104 (CAAF 2010) (’Uphald;; ctmvmtmn of U.S. Army soldier for -

_ conspiﬂng to ¢ommit maitreatment, deroliction.of duty for failing to protect detainées under his
charge from abuse, maltreating detainges, assavlt with a means likely to produce death or
grievous bodily harm; and assault consummated by battery for actions cotimitted during Iraq

detention operations); 1.8 v, Mayﬁulgf, 68 MJ. 374 (CAAF 2010) (uphoidmg conviction of
US: Army Captain for assault with intesit to' commit voluntary manslaughter for shooting
unarmed, injured Traqi ciw}za;a), UiS. v, Clageti, 2009. W1, 6843560 (ACCA 2009). {(npholding
conviction of U.S. Axm;? soldier ot two specifications. of premeditated murder, one specification
of’ attempted premedltatcd murder, and mcrged specifications of obstruction of justice and
conspiracy-to conimit murder tor shommg Iraqx detamees), copies.of which are annexed as
Attachment F hereto : - -

. The Central intelligence Ageﬁcy has also undertaken interal reviews relatmg to detaines
treatmnt; the results of such reviews are generally nonpublic. Where those reviews indicated
potential violations of U.S. criminal laws, it has refbrred those matters to the Department of
Justice, such as in the Pgssam case referred to. above '




(i) Acﬁonésr by rhe 'U'r'zite'd States Congress

_ Inguiries into the handling of such matters are not limited to the U.S. executive branch,
The Congress of the United States also has conducted extensive investigations into the treatment

-of detainees. See, e, the 2008 Repott of the Senate Armed Services Committee Inquiry Into

U8, government to detain individuals :
- 2001 Authorization for Use of Military Force, p

-the Treatment of Detainees in U.S. Custody, which can be found at | o
v _ A < £ fai i ol L o5 B 3 . A mpyﬁgﬁWhich«iswﬁdww”?w«www

‘commitment to the pursuit.of justice.” The statement can

annexed as Attachment H hereto.

R nid

Jittp;//]

as Attachment Gt hereto. More recently, on October 6, 2009, the Assistant Aftomey General of

the Criminal Division of the Depattment of Justice addressed the U.S, Senste, Committee on the -
Judiciary, Subcommitiee on Human Rights and the Law, in a hearing entitled “No: Safe Haven:
Accountability for Huan Rights Violators, Part 11.” :The Assistant Attorney General discussed

the 2009 prosecution and conviction of a former ULS. Atmy soldier for serious crimes committed .
in Traq, as well as the prosecution and conviction of David Passaro, referenced gbove. The

Assistant Attorngy General stated: “The prosecutions that ﬂigs_-Depaétmem.ofJustize; in

cooperation with its law enforcement partasts, mounts against perpeirators of human rights and
law of war violations represent a foundational aspect of the Department’s unwavering
e be found at

itap/p/2009/10-06-08brevertsstimoy

pdf, a copy of which is

C.  Conglusion

In concluding, we. would like to provide clarification of an issue raised on the second
page of Judge Velasco’s request, in which he gives his Interpretation of U.S, Supreme Court
jurisprudence relating fo detention operations. Initially, we note that the authority of the
uUs Viduals who are part of al-Qaeda or Taliban forces is based on the
assed by the U.S. Congress, as informed by the

- Jew of war. See Public Law 107:40, September 18, 2001

In June 2006, the U.8. Supreme Court in Hamdon v, Rumsfeld, 548°0.8, 557 (2006),
determined that Common Axticle 3 of the Genava Conventions applies to the-atmed conflict with
al-Qacda. -In 2006, Congress created a system of military commissions by statute, and that -
system was revised by Congress in-2009 to provide additional rights to detainees. The 2006
system was designed to be responsive to the Hamdan decision, including by addressing the

application of Common Arti “The procedures governing the military commissions can be
found at hitpy//wew.defense.zov/news/ 2010_Manual_for Military_Commissions.pdf.

: i tary_Commissions. pdf. e~
Furthermore, with réspect to treatment.of detainees, afier the Hamdan decision, the U.S.
Department of Defense directed a review by all its Components to ensure complete compliance
by all Department of Defense personnel with Common Article 3 with respect to all persons under
Department control and custody. worldwide in‘connection with the engoing armed confliot, A
copy of that memorandum is annexed as Attachment I hereto. The results wete that compliance

3.

6
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with Common Auticle 3 was confirmed by all Department of Defense components. Moreover,
immediately afler taking office, pursuant to U.S. Executive Order 13492 ary 22, 2009,
President Obama directed a fiuthior independent review of treatment of detainees at Guantaniamo
Bay, and that review concluded that conditions of confineniont at Guantanamo Bay conformed to
' ments of Comm icle 3.and, in many respects; exceeded them. See '

016 i J et Hpignce shjiely
£, a copy of which

DUR/IWWW.ae /
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I short, the United States takes the humane treatment of detainees a priority, takes

- allogations of abuse by its porsonnel ageinst detainees setiously, investigates such allegations

thoroughly, and holds violators accountable as appropriate under U.8, law and regulation. A
‘broad variety of components of the U,8..¢

‘whilein U.S: custody; even whers the 4 is¢ has accurted overseas, and have exercised such
jurisdiction whenever approptiate. Such U.S, iivestigations have resulied in prosecutions,
convictions, and sentences. Likewise, when an investigation has revealed that facts were not
sufficient to warrant a conelusion i . plinas
actio was undertaken. In addition, investigations into a wide range of detainee-related sbuse
allegations remain open, as described above, and investigations of unknown past misconduct and
possible future misconduet will continue to be ndertaken whenover such conduct is suspected or
otherwise brought to light, "The United States.will contitiue to address allegations of abuse by its
personnel, at home and abroad, and therefore believes itis appropriate for the Spanish courts to -
atters to:the United States for appropriate review and action. . -

information and the attachments to this letter provido the

- We hope that the fore ¢ |
) lasco’s mutual legal assistance request, Please do not hesitate to

Sincerely,

Mty Elien W

o eanethilarris
- Associate Director
Europe

Enclosures

v place, no.prosecution or disciplinary -~



